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LEGISLATIVE BILL 799

Approved by the covernor ApriI 6, 199O

Introduced by Beyer, 3

AN ACT relating to the Nebraska Rules of the Road,' to
amend sections 39-669.O7, 39-669-OA,
39-669.09, 39-669.11, and 39-669.14, Reissue
Revised Statutes of Nebraska, 1943,- to provide
that a person convicted of driving under the
influence of alcohoLic J.iquor or drugs may be
required to attend a drug treatment program;
to provide for implied consent to a chemical
test for the presence of drugs as prescribed;
to provide for the admission into evidence of
the refusal to submit to tests as pr-escribed,-
to eliminate a provision providing for a
choice of testsi to harmonize provisions; to
repeal the original sections; and to declare
an emergency.

Be it enacted by the people of the State of Nebraska,

Section 1 - That section 39-669 -O7, Reissue
Revised Statutes of Nebraska, 1943, be amended to read
as follovs:

39-669-O7- (1) It shall be trnlawful for any
person to operate or be in the actual physical control
of any motor vehicle:

(l) (a) while under the influence of alcohol-ic
Iiquor or of any drug;

(2) (b) l{hen such person has a concentration
of ten-hundredths of one gram or more by weight of
alcohol- per one hundred millj.liters of his or her blood,'

(3) (c) when srrch person has a concentration
of ten-hrrndredtlrs of one gram or more by weight of
alcohol per two hrrndred ten liters of his or her breath;
or

(4) (d) When such person has a concentration
of ten-hrrndredths of one cjram or more by weight of
alcohol per one hrrndred milliliters of his or her urine.

(2) Any person who shall operate or be in the
actual physical control of any motor vehicle whiLe in a
condition described in subdivisiea (l); (2); t3); or (4)
subsection (1) of this section shall be deemed guilty of
a crime and, upon conviction thereof, shall be punished
as follous:

(a) If such person (i) has not had a
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conviction under this section in the ten years prior to
the date of the current conviction or (ii) has not been
convicted trnder a city or village ordinance enacted
pursuant to this section in the ten years prior to the
date of the current conviction, such person shall be
guilty of a Class W misdemeanor, and the court shaIl, as
part of the judgment of conviction, order such person
not to drive any motor vehicle for any purpose for a
period of six months from the date ordered by the court
and shall order that the operator's llcense of such
person be revoked for a like period. such revocation
shall be adminj-stered (A) upon sentencing, (B) upon
fj.nal judgment of any appeal or review, or (e) upon the
date that any probation is revoked. Such revocation
shall not run concurrently with any jail term imposed.

If the court places such person on probation
or suspends the sentence for any reason, the court
shall, as one of the conditions of probation or sentence
suspension, order such person not to drive any motor
vehicle for any purpose for a period of sixty days from
the date of the order,'

(b) If such person (i) has had one conviction
under this section in the ten years pri-or to the date of
the current conviction or (ii) has been convicted once
under a city or vil.Iage ordinance enacted pursuant to
this section in the ten years prior to the date of the
current convictj-on, such person shalI be guilty of a
Class W misdemeanor, and the court shall, as part of the
judgment of conviction, order such person not to drive
any motor vehicle for any purpose for a period of one
year from the date ordered by the court and shall order
that the operator's license of such person be revoked
for a like period. Stlch revocation shalI be
administered (A) upon sentencing, (B) upon final
judgment of any appeal or review, or (e) upon the date
that any probatj.on is revoked. Such revocation shall
not run concttrrently with any jail term i.mposed.

If the court places such person on Probation
or suspends the sentence for any reason, the court
shall, as one of the conditions of probation or sentence
suspension, order such person not to drive any motor
vehicle in the State of Nebraska for any purpose for a
peri.od of six months from the date of the order, and
such order of probation shall include as one of its
conditions confinement j.n the city or county jail for
forty-eight hours; and

(c) If such person (i) has had two or more
convictions under this section in the ten years prior to
the date of the current conviction, (ii) has been
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convicted two or more times under a city or village
ordinance enacted pursuant to this section in the ten
years prior to the date of the current conviction, or
(iii) has been convicted as described i.n subdivisions
(e)(i, and (e)(ii) of this seetien (i) and (ii) of this
subdivision a total of two or more times in the ten
years pri.or to the date of the current conviction, 6rrch
person shall be guilty of a Class W misdemeanor, and the
court shall, as part of the judgment of conviction,
order such person not to drive any motor vehicle in the
State of Nebraska for any purpose for a period of
fifteen years from the date ordered by the court and
shall order that the operatorrs license of such person
be revoked for a Iike period. Such revocation shall be
administered (A) upon sentenclng, (B) upon final
judgment of any appeal or review, or (€) upon the date
that any probation is revoked, Such revocation shall
not run concurrently with any jail term imposed.

If the court places such person on probation
or suspends the sentence for any reason, the court
shal}, as one of the conditions of prbbation or sentence
suspension, order such person not to drive any motor
vehicle in the State of Nebraska for any purpose for a
period of one year, and such order of probation shall
include as one of its conditions confinement in the city
or county jail for seven days-(3) Eor each conviction under this section,
the court shall as part of the judgment of conviction
make a finding on the record as to the number of the
defendantrs prior convictions under this section and
uder a city or village ordinance enacted pursuant to
this section in the ten years prior to the date of the
current conviction. The defendant shall be given the
opportunity to review the record of his or l:er prior
convictions, bring mitj.gating facts to the attention of
the court prior to senter:cing, and make objections on
the record regarding the validity of such prior
convictions.

_!LL For purposes of this section, the ten-year
period shall be computed from the date of the prior
offense to the date of the offense which resulted i.n the
current convicti.on and the terms conviction under this
section and prior convj.ction shalI inclrtde any
conviction under this section as it existed at the time
of such conviction regardless of subsequent amendments
to such section.

(5) Any person operating a motor vehicle on
the highways or streets of this state while his or her
operatorr s Iicense has been revoked pursuant to
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subdivj.sion (2)(c) of this section shall be guilty of a
CLass IV felony.

L6) Any city or village may enact ordinances
in conformance with this section and secti.on 39-669-08.
Upon conviction of any person of a violation of such a
city or village ordinance, the provisions of this
secti.on wj.th respect to the license of srtch person to
operate a motor vehicle shaLl- be applicable the same as
though it were a violatj-on of thj-s section.

(7) At the discretj.on of the court, any person
convicted of violating this section or violating any
city or village ordinance adopted j.n conformance with
this section may be required to attend, at the convicted
personts expense, an alcoholism or druo treatment
program as a term of probation-

Sec. 2. That section 39-669.08, Reissue
Revised Statutes of Nebraska, 1943, be amended to read
as follows:

39-669.08, (1) Atly person who operates or has
in his or her actual physical control a motor vehicle
upon a public highway in this state shall be deemed to
have given his or her consent to submj't to a chemical
test or tests of his or her blood, urine, or breath for
the purpose of determini.ng the amount of alcoholic
content of or the oresence of druos in sttch blood,
breath, or urine.

(2) Any l-aw enforcement officer who has been
duly authorized to make arl'ests for violations of
traffic laws of this state or of ordinances of any city
or village may reqrtire alty person arrested for any
offense arising out of acts alleged to have been
committed while the person was drivj.ng or was in actual
physical control of a motor vehicle lrhiIe under the
influence of alcoholic liqrlor or druqs to submit to a
chemical test gf-EcgLq of his or her blood, breath, or
urine for the purpose of determining the alcoholic
conteDt of or the presence of drtlqs in srlch blood,
breath, or ttrine when the officer has reasonable grounds
to believe that such persolr was drivillg or was in the
actrral physi.cal cotrtrol of a motor vehicLe rlpoll a public
highway in this state while rtnder the inflttetrce of
aLcoholic J-i.quor or druos.

(3) Any Iaw enforcemellt officer who has been
duly authorized to make arrests for violation of traffj.c
Iaws of this state or ordinances of any city or village
may require any person who operates or has in his or her
actual physical control a motor vehicle llpon a public
highway in this state to submit to a preliminary test of
his or her breath for alcohol content if the officer has
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reasonable grounds to believe that such person has
alcohol in his or her body, has committed a moving
traffic violation, or has been involved in a traffic
accident. Any person who refuses to srrbmit to such
prel.iminary breath test or whose preliminary breath test
results indicate an alcohol content of ten-hrurdredths of
one gram or more by weight of alcohol per two hundred
ten liters of his or her breath shalI be placed under
arrest- Any person who refuses to submit to such
preliminary breath test shalL be gtrilty of a Class V
mi sdemeanor -

(4) Any person arrested as provided in this
section may, upon the direction of a law enforcement
officer, be required to submit to a chemical test .SEtests of his or her blood, breath, or urine for a
determinati.on of the alcohol content or the presence of
druos. Any person who refuses to submit to a eheiliea+
bloodT breathT er urine test such test or tests required
pursuant to this section shall be subject to the
admj.nistrative revocation procedures of the Director of
Motor Vehicl-es provided in sections 39-669 - 07 to
39-669.09 and 39-669.14 to 39-669.18 and shaLl be guilty
of a cri.me and, upon conviction thereof, shalI be
punished as foll-ows:

( a) I f such person ( i ) has not had a
conviction trnder this sHbseetion section in the ten
years prior to the date of the current conviction or
(ii) has not been convicted under a city or village
ordinance enacted pursuant to this subseetioh section as
authorized by section 39-669.O7 in the ten years prior
to the date of the current conviction, such person shall
be guilty of a Class W misdemeanor, and the court shall,
as part of the judgment of convict.ion, order such person
not to drive auy motor vehicle in the State of Nebraska
for any purpose for a period of six months from the date
ordered by the court and shall- order that the operatorts
Iicense of srrch persorl tre revoked for a like period.
Such revocation shall be administered (A) upon
sentencing, (B) upon fiDal jtrdgment of atty appeal or
review, or f€) upon the date that aDy probation is
revoked. Sttch revocatj-on shaLl not nln concurrently
wj.th any jaiJ- term imposed.

If the court places such person on probation
or suspends the sentence for any reason, the court
shall, as one of the conditions of probation or sentence
suspension, order such person not to drive any motor
vehicle in the State of Nebraska for any purpose for a
period of sixty days;

(b) If such person (i) has had one conviction
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under this subseetion section in the ten years prior to
the date of the current conviction or (ii) has been
convicted once under a city or village ordinance enacted
pursuant to this sHbsee€ion section as authorized by
section 39-669.O7 j.n the ten years prior to the date of
the current conviction, such person shall be guilty of a
Class W mj-sdemeanor, and the court shall, as part of the
judgment of conviction, order such person not to drive
any motor vehi.cle in the State of Nebraska for any
purpose for a period of one year from the date ordered
by the court and shall order that the operator's Iicense
of such person be revoked for a like period. Such
revocation shalL be administered tA) upon sentencing,
fB) upon fj-nal judgment of any appeal or review, or (e)
upon the date that any probation is revoked. Such
revocation shall not run concurrently with any jail term
imposed -

If the court places sttch person on probation
or strspends the sentence for any reason, the court
shall, as one of the conditions of probation or sentence
suspension, order such person not to drive any motor
vehicle in the State of Nebraska for any purpose for a
peri.od of six months from the date of the order, and
such order of probation shal.I include as one of its
conditi.ons confinement .in the city or county jail for
forty-eight hours; and

(c) If such person (i) has had two or more
convictions rrnder this sHb3ee€i6n section in the ten
years prior to the date of tlte current conviction, (ii)
has been convicted two or more times under a cj.ty or
vil-lage ordinance enacted pursuant to this subseetion
section as authorlzed by section 39-669-07 in the ten
years prior to the date of the current conviction, or
(iii) has been convicted as described in subdivj.sions
fe)(i) ahd te)(+i) of this sHbsee€ion (i) and (ii) of
thj"s gubdivj.sion a total of two or more times in the ten
years prior to tlle date of the clrrrent conviction, srtch
person shall be guilty of a Class l, misdemeanor, and the
cotrrt shalI, as part of the jttdgment of conviction,
order srrch person not to drive any motor vehicle in the
State of Nebraska for any pttrpose for a period of
fi fteen years from the date ordered by the court and
shall order that the operator's license of such person
be revoked for a like period. Such revocation shall be
administered (A) upon sentencing, (B) upon fj-nal
judgment of any appeal or review, or (€) upon the date
that any probation j.s revoked. Sttch revocation shall
not nrn concurrently with any jail- term imposed.

If the court places such person on probation
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or suspends the sentence for any reason, the court
shall, as one of the conditions of probation or sentence
suspension, order such person not to drive any motor
vetricle in the State of Nebraska for any purpose for a
period of one year, and such order of probation shall
include as one of its conditions confinement in the city
or county jail for seven days-

1(-!L Eor each conviction under this subseetion
section, the court shall, as part of the judgment of
conviction, make a finding on the record as to the
number of the defendantrs pri.or convictions under this
subseetien section and under a city or village ordinance
enacted pursuant to this Bubseetion secti.on or section
39-669-07 in the ten years prior to the date of the
current conviction. The defendant shall be given the
opportunity to review the record of hj-s or her prior
convictions, brj-ng mitigating facts to the attention of
the court prior to sentencing, and make objections on
the record regarding the validity of such prior
convicti ons

L6I Eor purposes of this section, the ten-year
period shall be computed from the date of the prior
offense to the date of the offense whi.ch resulted in the
current convicti.on and the terms conviction under this
subseetion section and prior conviction shall include
any conviction under this section as j.t existed at the
time of such convictj-on regardless of subsequent
amendments to such section.

(7) Any person operating a motor vehicle on
the highways or streets of this state while his or her
operatorr s license has been revoked pursuant to
subdivision (4)(c) of this sHbseetion section shall be
guilty of a Class IV felony.(8'l Any ci.ty or village may enact ordinancesj.n conformance with thj.s subseetioa section. Upon
conviction of any person of a violation of such city or
village ordinance, the provisions of this subseeti6H
section with respect to the Iicense of such person to
operate a motor vehicLe shall be applicable the same as
though it were a violation of this sHbseetion section-

(5) (9) Any person who is requj,red' to submit
to a preliminary breath test or to a chemical blood,
breath, or urj.ne test or tests prlrsuant to this section
shall be advised of the tonsequences of refusi.ng to
submit to such test or tests. Refusal to submit to such
test or tests shall be admissible 1n anv action for a
violation of section 39-669.07 or a citv or villaoe
ordinance enacted Dursuant to such section.

Sec- 3. That section 39-669.09, Reissue
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Revlsed Statutes of Nebraska, 1943, be amended to read
as follows:

39-669-09. The law enforcement officer who
requires a chemj,cal blood, breath, or urj-ne test or
tests pursuant to section 39-669.08 may direct whether
the test or tests shall be of blood, breath, or urine:
; PRoVIBEB; that vhen the offieer direets that the €est
shall be ef a persenls blood or urineT sueh persen nay
eh66se vhether the test sha++ be of his blood er urine=
The person tested shalI be permitted to have a physicj'an
of his or her choice evaluate his or her condition and
perform or have performed whatever laboratory tests he
or she deems appro-priate in addition to and following
the test or tests admi.nistered at the direction of the
law enforcement officer- If the officer shatl refuse
refuses to permit such additional test to be taken, then
the ori.ginal test or tests shall not be comPetent as
evidence- Upon the request of the persolr tested, the
results of the test or tests taken at the direction of
the law enforcement officer shalI be made available to
him or her.

Sec - 4. That section 39-669. I 1, Reissue
Revised Statutes of Nebraska, 1943, be amelrded to read
as follows:

39-669.11- Any test made under the provisions
of section 39-669-08, if made in conformity with the
requirements of this section, shall be comPetent
evidence in any prosectttiotr trltder a state statute or
city or viltage ordinance ilrvolving operatitrg a motor
vehicle rrhi Ie under the ilrf Ittence of alcoholic Ii.quorT
or druos or involving drivilrg or being itl actual
physical control of a motor vehicle when the
concentration of alcohol in the blood, breatlt, or ttrine
is in excess of allowable levels, in vj.ol-ation of
section 39-669 "07 or a city or village ordinance. Tests
to be considered valid shall be have been performed
according to methods approved by the Dep.rrLmellt of
Health and by an indj.vidttal possessing a valid permit
i ssued by sttch department for such ptrrpose. The
department j.s arrthorized to approve satisfactory
techr)iques or methods aI)d to asceltail) the
qualifications aud competence of j.ttdividuals to perform
such tests and to issue permi.ts whlch shall be srtbject
to termination or revocation at the discretion of the
department. A permit fee may be established by
regulation by the department r.rhich shall not exceed the
actual cost of processi.ng the initial permit. Sttch fee
shall be charged annually to each permithoLder

The fees shall be used to defray the

-8-

cost of
365



LB 799 LB 799

processing and issuing the permits and other expenses
incurred by the department ln carrying out this secti.on.
The fee shall be deposited ih the state €leasHry and
eredited remitrted to the State Treasurer for credit to
the Department of Health Cash Eund as a Laboratory
service fee.

Sec - 5 - That section 39-669 -14, Rei-ssue
Revised Statutes of Nebraska, 1943, be amended to read
as follows:

39-669 - 14. Any person arrested for any
offense invoLving the operation or actual physical
control of a motor vehicle while under the influence of
alcoholic liquor or druos shall be required to submit to
a chemical test or tests of his or her blood, breath, or
urj-ne as provided in section 39-669.04 wi.thout the
preliminary breath test if the arresting officer does
not have avai lable the necessary equipment for
administering a breath test or if the person is
unconsciotrs or is otherwise in a condition renderj.nq him
or her incapable of testing by a preliminary breath
test. Only a physician, registered nurse, or qualified
technj.cian acting at the request of a law enforcement
officer may witshdraw blood for the purpose of
determini.ng the alcoholic or drrrq content therein, btrt
this limi.tation shall not apply to the taking of a urine
or breath specimen-

Sec- 6. That original sections 39-669.07,
39-669.08, 39-669.09, 39-669. ll, and 39-669,14, Reissue
Revised Statutes of Nebraska, 1943, are repealed-

Sec- 7- Since an emergency exists, this act
shall be in frrll force and take effect, from and after
its passage and approval, according to law-
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